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CHAPTER  761  PHILANTHROPIC  GIVING  ACT 


BACKGROUND 


In  1982,  the  Massachusetts  Council  of  Human  Services 
Providers  and  the  Executive  Office  of  Human  Services  Jointly 
commissioned  a  study  of  human  service  provider  fundraising 
potential.  The  report,  entitled  Resource  Development  for 
Human  Services,  concluded  that  private  fundraising  was  a 
largely  untapped  resource: 

"The  evidence  shows  that  most  human  service  providers 
could,  if  they  wished,  generate  private  funds  to  equal 
from  2  -  10%  of  their  operating  budget."  (p.  30) 

The  report  goes  on  to  fault  the  Commonwealth,  in  part,  for 
providers'  poor  fundraising  performance: 

"Currently,  many  contractors  believe  that,  if  they 
succeed  in  raising  private  funds,  their  I state  contract] 
allocations  will  be  cut  proportionately.  This  is  a 
powerful  disincentive  to  fundraising  and  will  prove 
costly  to  the  state  in  the  long  run."   (p.  35) 

Policies  discouraging  fundraising  penalize  the  Commonwealth 
along  with  providers.  The  fact  is  that  fundraising  revenues 
are  one  of  a  provider's  few  means  of  paying  costs  which  the 
Commonwealth  does  not  reimburse.  Such  costs  include  many 
expenditures  -  acquisition  of  fixed  assets,  facility 
improvements,  payment  of  mortgage  principal,  or  program 
•extras'  -  which  are  essential  to  program  operation  and  are 
beneficial  to  the  Commonwealth's  clients. 
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Interpreting  'Voluntary  Requests' 

The  Rate  Setting  Commission  (RSC)  administers  two  distinct 
regulations  affected  by  the  Act.  The  first,  114.4  CMR  9.00, 
governs  reimbursement  to  special  education  programs  under 
Chapter  766.  In  this  instance,  the  Commission,  itself, 
calculates  rates.  There  is  no  negotiation  between  the 
purchaser  and  provider.  Hence,  under  this  regulation, 
implementation  of  the  Act  was  straightforward.  The  RSC 
simply  calculated  rates  without  offsetting  program  costs  with 
unrestricted  funds. 

The  dollar  impact  on  state  appropriations  was  quite  modest 
for  two  reasons.'  First,  the  principal  purchasers  of  Chapter 
766  services  are  local  educational  authorities.  The 
Commonwealth's  human  services  departments  purchase  only  a 
small  portion  of  the  services.  Second,  the  Commission,  on 
its  own  initiative,  had  capped  the  total  amount  of  offset  in 
1981.  By  the  time  the  Philanthropic  Giving  Act  became  law, 
providers  were  already  free  to  retain  any  unrestricted  funds 
raised  beyond  the  1981  level.  Thus,  provider  rates  only  had 
to  be  increased  by  the  1981  base  amount,  in  order  to  comply 
with  the  Act. 

But  rates  for  the  preponderance  of  programs  purchased  by 
state  agencies  are  subject  to  a  different  RSC  regulation, 
114.5  CMR  3.00.  Under  this  regulation,  the  Commission  does 
not  "set  the  rate"  in  the  usual  sense.   Rather,  in  most 
cases,  the  contracting  parties  negotiate  a  rate  between 
themselves.  Their  agreement  i3  then  submitted  to  RSC  for 
review  as  to  conformance  with  RSC  regulations  and  policies. 


PROOPOSED  GUIDELINES  FOR  COMPLIANCE  WITH  CHAPTER  761 

1)  Beginning  in  FTf90,  any  anticipated  contribution  toward  - 
program  coat  expected  from  providers*  unrestricted  revenues 
must  be  specified,  as  a  dollar  amount,  in  the  RFP. 

2)  For  FY* 89  contracting,  purchasing  agencies  shall: 

a)  conduct  a  contract-by-contract  assessment  of  the  current 
level  of  contribution  from  providers1  unrestricted 
revenue ; 

b)  inform  every  provider  of  the  assessed  level  of 
contribution,  require  a  certification  from  the  provider 
that  the  amount  is  accurate,  and  request  that  the 
provider  indicate  what  amount  will  be  contributed 
voluntarily,  if  any,  to  offset  program  cost  in  FY* 89; 

c)  submit  a  report  to  OPS  by  March  15,  1988  listing  the 
additional  funding  required  by  contract  and  provider  for 
FY1 89,  to  document  the  House  1  funding  request; 

d)  issue  recontracting  instructions  which  will  prohibit  the 
offset  of  program  cost  from  unrestricted  revenues  unless 
the  provider  has  previously  certified  that  such  a 
contribution  is  voluntary. 

3)  The  amount  of  unrestricted  revenue  currently  being 
contributed  non-voluntarily  must  be  documented  in  the  current 
RSC600B,  Cor  FY* 88  base  budget)  or  the  FY«87  RSC1100.  The 
Rate  Setting  Commission  will  review  such  documents,  in  the 
case  of  any  dispute  as  to  the  level  of  contribution,  to 
verify  the  amount  of  contribution. 


